
 
1 

WHAT IS THE BEST COUNTRY 
FOR SURROGACY? 

 

 

Once you have decided to create your family through surrogacy, the next step is to choose a country.  
As you will learn from this Article, this choice may be more important than you realize and more 
complicated!  

The laws of each country can change quite frequently, e.g., it is not uncommon for a newly elected 
government to change policy overnight, all of which can catch many professionals off guard.  We 
will do our best to update this article several times a year but be aware that some data may be 
outdated, so it pays to check regularly.  Similarly, if you discover that something listed is out of date 
in your country, then please, help us to keep our lists as up to date as possible by letting us know. 
The world of Third-Party Reproduction is changing daily, so something we publish today could easily 
be changed tomorrow! 

On some sites we have been disappointed to see that the laws of various countries are being 
manipulated to fit an agency or lawyer’s narrative.  Some overstate the safety of the law in some 
jurisdictions, and some were outright wrong!  One site proclaimed: “USA – Surrogacy in this country 
is rather widely practiced even though there are no specific regulations on this matter. Clinics work 
under their own guidelines and under the general medical law.”  This was a site that promoted 
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surrogacy in another country and clearly did not want anyone traveling to the United States.  
Contrary to their claim, 44 of the 50 USA states have pro-surrogacy laws. 

 

So here are a few suggestions to consider when evaluating the laws of various countries: 

 

Things to Consider … 
 

• Always read any relevant Law, Bill, Regulation, or court case(s) for yourself – do not just rely 

on what you are being told. You do not have to understand everything in the document, but 

you will quite quickly learn what the law states. 

• If the law of a country is specific and you follow it to the letter, then you are almost certain to 

be completely safe in pursuing surrogacy in that country. Deviate from it and you might find 

yourself in unexpected trouble. 

As an example, if the law states that 'uncompensated' surrogacy is legal and lays out the steps 
for your name to be entered on the birth certificate, and you follow the guidance to the exact 
letter, you are almost certainly safe.  However, if you then give your surrogate a “gift”, pay 
her “wages”, rent, or pay her husband to look after the family etcetera, then you are taking a 
risk.  Sure, you may be over the moon that your surrogate has become pregnant and is being 
wonderful, but if the law states that you cannot compensate her (except for medical 
expenses) and you decide to gift her $5,000 - then you may have breached the law - with far 
reaching consequences.  It may also potentially open the door for your surrogate or family 
members to “request” additional funds before you return home with your baby.  If you decline 
and as retaliation someone then reports it, you may find yourself in court or your Parental 
Order being denied as you did not comply with the law. 
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A similar example of what happens when you do not follow the law to the letter occurred in 
Russia in July 2020.  Although Russia permits surrogacy, the law specifically states that only 
heterosexual couples and single women may participate.  Some agencies decided, and this 
seemed to be a reasonable assumption, that since the principle of gender equality is 
enshrined in the Russian State Constitution, then single men can equally participate in 
surrogacy. Several court cases subsequently upheld that right by allowing a single father to 
have only his name on a birth certificate.  However, the lack of an implicit law on the subject 
resulted in several doctors, staff, an attorney, and single dads being arrested in 2020. All are 
likely to be charged with child trafficking because the single dads are thought to be gay men, 
(the rights and acceptance of whom are apparently regressing in Russia).  In summary, you 
are only protected if you comply fully with the letter of the law. 

• If the above example does not exemplify the point, then it is also important to be aware that 

just because surrogacy has been practiced in a country for years, does not mean there are no 

risks.  This has been seen repeatedly when newborns and pregnant surrogates are in limbo 

when the status quo of a country suddenly changes.  This was seen in India, Cambodia, 

Thailand, and Mexico which all saw crackdowns on commercialized surrogacy arrangements 

after years of permitting the practice.  With one tragic story, surrogacy in China has come 

under the spotlight.   In Jan 2021, Chinese actress, Zhang Shuang, was accused of abandoning 

her two children born via surrogacy in the United States.  This scandal exploded and racked 

up more than 3 billion views, almost all scathing criticism against Zheng.   China’s ruling 

Communist Party released a statement: “Surrogacy is clearly banned in our country.”  

Surrogacy agencies are not explicitly banned in China, leaving the field in legal limbo, yet a 

thriving market.  A 2009 survey revealed that almost 40 million Chinese people were infertile. 

A fallout of this story is a renewed call to ban surrogacy in China.  It is unclear if the 

government will respond with another round of crackdowns, ban surrogacy completely or do 

nothing. 
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• Also, never be induced to lie about your personal circumstances, as this may be deemed as 

fraud and may result in a litany of charges.  As shown in the examples above, or if an intended 

father pretends that the surrogate is his wife or girlfriend, or a gay couple pretends that they 

are just friends doing surrogacy together, the consequences could be severe. For years, some 

such deceptions worked, but in the current world of social media where your profile or 

accounts can be investigated for years back, the chances of getting caught or reported can be 

high. Risking that your baby ends up in the foster care system in another country because you 

lied from the start could prove to be a high price to pay.  Please do not be induced to do 

something that puts you and your precious family in jeopardy.  

 
Selection of a Country 

 

At the time of writing of this article, there were currently 37 countries that permit surrogacy to one 
degree or another.  The good news is that there are choices, but the bad news is that there are so 
many to choose from!  Here is an overview of laws by country as of December 2022. 

 

Albania 
 

 

• No law prohibiting surrogacy, so it is generally considered legal. 
• No law permitting surrogacy. 
• Gay and single parents can participate in surrogacy. 
• Compensated surrogacy occurs. 
• One parent must be biologically related to the child. 
• Surrogate’s name appears on the birth certificate along with the 

intended father. 
 

Australia 
 

 

• Surrogacy laws are regulated by each State. Only the Northern Territory 
does not permit surrogacy. 

• Participation is restricted to residents only. 
• Uncompensated surrogacy only but intended parents must cover the 

surrogate’s expenses relating to the pregnancy. 
• Surrogate can refuse to relinquish the baby, and a court will decide what 

is in the best interests of the child and a court’s decision is not based on 
the surrogacy contract. 

• Intended Mother must not be able to carry a pregnancy herself. 
• No agencies are permitted. 
• Gay surrogacy permitted. 
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• Surrogate and her partner are listed on the original birth certificate.  
Parental Order transfers the parentage to the intended parents and a 
second birth certificate is then issue showing the intended parent’s 
names. 

• Surrogate and intended parents must be represented by independent 
legal counsel. 

• Surrogacy is slowly growing and quite well established. 
 

 

Bolivia  
(South America) 

 

 
 

• In 2001 a Bill was presented to the National Congress that proposed that 
surrogacy be permitted, but this Bill was not ratified. 

• The law is not clear on whether compensated surrogacy will be 
permitted. 

• Surrogacy is thriving as an international destination. 
 
 

Brazil  
(South America) 

 

 

• Guidelines were issued to govern surrogacy in 2010 and updated in 2015 
permitting uncompensated surrogacy arrangements. 

• Surrogate must be a relative (permitted up to the 4th degree).  Any other 
situation requires pre-authorization. 

• Uncompensated surrogacy only. 
• No agencies are permitted. 
• Gay surrogacy permitted.  Gay marriage is recognized. 
• Intended Parent’s names appear on the original birth certificate. 
• Compensated surrogacy is thriving despite being illegal. 

 
 

 
Canada 
 

 

• Thriving surrogacy industry and quite well established. 
• Uncompensated surrogacy only. 
• Reimbursement of expenses permitted and there are widely used 

loopholes to compensate a surrogate. 
• No payment permitted for arranging the services of a surrogate. 
• All parties must be represented by independent legal counsel. 
• Gay surrogacy permitted. 
• No surrogacy permitted in the Province of Quebec. 
• Child is granted Canadian citizenship. 
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Chile  
(South America) 

 

 

• Unregulated but the mother is the person who delivers the child. 
Therefore, the surrogate’s name is on the original birth certificate. 

• A Bill from 2008 is pending and has not been enacted but has a provision 
of imprisonment for illegal surrogacy arrangement, and in addition, the 
surrogate would need to attend psychological therapy sessions. 

• Domestic partnerships are recognized by law. 
• Surrogacy continues in Chile despite the uncertainty of the law. 

 
 

China 
 

 

• No rules prohibiting surrogacy, but fines may be enforced for medical 
professionals.  There are no criminal penalties. 

• It is estimated there are over 400 agencies in existence. 
• Participation limited to residents or at least there are no records of non-

resident obtaining a parental order recognizing them as parents. 
• In December 2020, the People’s Court Daily (a state-owned publication) 

stated: “This is a solemn reminder from us:  China has explicitly banned 
surrogacy. According to Chinese regulations on assisted reproductive 
technology, clinics and medical workers shall not conduct any forms of 
surrogacy techniques.” The article was a response to a controversial 
short film by filmmaker Chen Kaige, about a commercial surrogacy 
arrangement.  In Jan 2021, Chinese actress, Zhang Zheng, was the center 
of a nationwide scandal when she was accused of abandoning her two 
babies born via surrogacy in the United States.  With over 2 billion views 
to this story, the Communist Party declared “Surrogacy is clearly banned 
in our country.”  It is unclear if there will be a crackdown on the practice 
of surrogacy or the passing of legislation to outlaw or legalize surrogacy 
in China. 
 

 

Colombia - 
Bogota  
(South America) 

 

 

• Surrogacy permitted but no clear laws exist. Constitution states: 
“Children born in or out of wedlock, adopted and procreated naturally 
or with scientific assistance, have equal rights and duties.” 

• Uncompensated surrogacy is permitted. 
• Surrogate must undergo psychological and medical screening. 
• Surrogate cannot refuse to relinquish the child once she is pregnant. 
• Surrogate and her partner’s names appear on the original birth 

certificate.  Intended parent can file in court for recognition of their 
parental rights. 

• Child is granted Columbian citizenship. 
• One parent must be related to the child. 
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• Gay and single parents can participate in surrogacy. Gay marriage is 
recognized. 

• Intended mother must provide evidence she cannot carry a child. 
• Health care ranks by the WHO as #22 in the world (ahead of Canada and 

USA). Nationalized healthcare covers a surrogate pregnancy and birth.  
• In 2016 a Bill to forbid all types of surrogacy was introduced to the 

Colombian Congress but was not passed by the Senate. 
 

 

Cyprus  
(EU member) 

 

 
 
 

• Typically, foreigners with their own surrogate go to Cyprus for transfer 
of embryo but go elsewhere for the birth. 

• A surrogate in Cyprus is considered the mother and this permits her to 
change her mind about relinquishing a child.  If she chooses to relinquish 
a child, this can only occur 3 months after birth and then via a full 
adoption. 

• A single surrogate can enter the Intended Father’s names on the birth 
certificate. 

• Gay and single parents permitted. 
 

Czech Republic 
(EU member) 
 

 

• No law prohibiting surrogacy, so it is generally considered legal. 
• No law permitting surrogacy. 
• Uncompensated surrogacy only but reimbursement of expenses 

permitted. 
• Surrogate has the right to refuse to relinquish the child. 
• Single surrogate and intended father’s names appear on the birth 

certificate but this can take 10-month post birth. 
• One parent must be biologically related to the child. 

 
Ecuador 
(South America) 

 
 

 

• In 2016 a Bill was presented to permit compensated surrogacy and 
instructed the courts to uphold the terms of a surrogacy contract and 
recognize the intended parents as parents. This Bill is still in the 
committee stage but is seen as a progressive approach to surrogacy. 

• Domestic partnerships are recognized by law. 
• Surrogacy continues to be practiced in Ecuador. 

 
England 
 

 

• Surrogacy become legal in 1985 under The Surrogacy Arrangements Act. 
• At least one parent must be domiciled in the UK. 
• Surrogacy contracts are not enforceable, and the surrogate has the right 

to change her mind.  The surrogate is the legal parent of the child until a 
Parental Order is finalized (which can only be applied for 6 months after 
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the birth and with her permission). Should a dispute arise, the court will 
look at the best interest of the child. 

• One parent must be biologically related to the child. 
• Uncompensated surrogacy only but reasonable expenses can be paid. 
• Agencies and advertising for surrogates are not permitted. 
• Law Commission recently did a review of surrogacy laws and hope to 

have a Bill for consideration by Parliament in 2021. 
• Surrogacy is an established and thriving business. 

 

Georgia 
 

 
 
 

• Surrogacy permitted by law, Article 143 Section b, of the Law of Georgia 
“On Health Care”. 

• Compensated surrogacy permitted. 
• Heterosexual married intended parents only. 
• Gay and single parents cannot participate in surrogacy. 
• One parent must be biologically related to the child. 
• Names of the intended parent appear on the birth certificate. 

 
 

Greece 
(EU member) 

 

 
 

• Surrogacy permitted by law: Article 1458 of the Greek Civic Code & 
Article 8 of Law 3089/2002 and Law 3305/2005 “Enforcement of 
Medically Assisted Reproduction), as amended by Law 4272/2014, and 
professional regulation. 

• Heterosexual married intended parents or single women only. 
• Uncompensated surrogacy only is permitted, but loopholes exist for 

payment of expenses. There are criminal sanctions (at least 2 years 
imprisonment & fine) for those that do not comply with the rules. 

• Pre-transfer court approval of the contract is necessary.  So long as the 
intended parents meet the criteria, no application has been refused.   

• Intended Mother must prove she cannot carry a pregnancy. 
• Intended Parents are the legal parents from conception onwards. The 

surrogate has no legal parental rights. 
• Surrogate cannot be biologically related to the child she carries. 
• Surrogate must be resident or temporary residence in Greece.  However, 

it is thought that any EU citizen will meet the residency requirements. 
• Parents are recognized on original birth certificate by order of the court. 
• Possible to participate in non-biological surrogacy and be recognized as 

the legal parents. 
 

India 
 

• Surrogacy is permitted by law: The Surrogacy (Regulation) Bill of 2019. 
• Legal for residents only. 
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• Heterosexual intended parents only. 
• Compensated surrogacy is permitted. 

 

Iran 
 

 
 

• No codified law has been passed and therefore individual fatwas are 
followed that have approved of surrogacy.  

• Compensated surrogacy is legal. 
• Married heterosexual intended parents only. 

 

Israel 
 

 
 

• Surrogacy is legal: Carriage of Fetuses (Approval of Agreement and 
Status of the Newborn) Law, 5756 - under which a state-appointed 
committee (Fetus Carriage Agreement Approval Board) must approve 
every contract.  

• Open to residents only. 
• Must be of the same religion. 
• Open to heterosexual, gay and single parents. 

•  
Kazakhstan 
 

 
 
 

• Chapter 9 (Articles 54-59) of RK “On Marriage (Matrimony) and Family”, 
Dec 26th, 2011, legalizes surrogacy arrangements. 

• Compensated surrogacy is permitted. 
• Open to heterosexual intended parents only. 
• No biological connection to child required. 
• Intended Parent’s name on birth certificate, and for single parent there 

is one name only. 
• Intended Mother must prove she cannot carry a child herself. 
• Birth certificate issued within 3 days of birth. 

 

Kenya 
 

 

• No law prohibiting surrogacy, but in 2014 and 2016 a Bill to govern 
surrogacy was introduced but has yet to be ratified. 

• No law permitting surrogacy and surrogate has the right to change her 
mind. 

• Accepts heterosexual intended parents. 
• Uncompensated surrogacy must be stated in all contracts. 
• Surrogates are accommodated in an apartment set up by the Agency. 
• Surrogacy industry small but growing. 

 
 

Laos 
 

• No law prohibiting surrogacy. 
• No law permitting surrogacy. 
• Accepts heterosexual intended parents. 
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• Many intended parents from China undertake surrogacy in Laos. 
• Surrogacy industry small but growing. 

 

Malaysia 
 

 

• No laws prohibiting or permitting surrogacy. 
• Heterosexual intended parents only. 
• Adoption process establishes parental rights to the intended parents. 
• Muslim-majority issued a fatwa banning surrogacy. 

 

Mexico 
(Central America) 

 

 
 

• There are no Federal Laws prohibiting or approving of surrogacy 
arrangements.  

• On June 5, 2021, the highest court in Mexico, Supreme Court of Justice 
of the Nation (SCJN) ruled that surrogacy was constitutional, and 
o that each State is free to decide how to regulate the practice of 

surrogacy within its borders,  
o “Procreation will” determines the parental relationship to the child, 

i.e., the desire to be the parent creates that legal relationship, 
o Altruistic and Compensated surrogacy are both accepted, 
o Compensation should be seen as the right of a woman to decide if 

she wants to charge for her participation in surrogacy and is not for 
the sale of a minor. 

o Surrogacy agencies acting as intermediaries are legal. 
o The State retains the final decision over the best interests of the 

child. 
o Surrogacy is open to heterosexual, single men and women and gay 

couples. 
• In some States it is possible to obtain court order prior to an embryo 

transfer approving the contract and confirming the surrogate has no 
parental rights.  However, this process can be expensive and could take 
4-8 months.  If a Court Order is obtained this will mitigate any risks of 
surrogacy in Mexico. 

• Children born in Mexico are granted Mexican citizenship and passport. 
 

Netherlands & 
Belgium 
(EU member) 

 

 
 

• Uncompensated surrogacy only, but expenses can be reimbursed. 
• Residents only. 
• It is illegal to promote commercial surrogacy. 
• Strict rules for participation - Article 204(1)(d) book 1 Civil Code 
• Draft law on surrogacy was presented in April 2020, but not yet enacted. 
• Small industry 
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New Zealand 
 

 

• Legally permissible but not enforceable – The Human Assisted 
Reproductive Technology Act 2004 

• Uncompensated surrogacy only, but reimbursements of necessary 
expenses are permitted. 

• Residents only. 
• Gay surrogacy is permitted. 
• Adoption process is required to establish parental rights. 

 

Nicaragua 
(Central America) 

 

 
 

• No law prohibiting surrogacy. 
• No law permitting surrogacy. 
• Surrogacy industry small but growing. 

 

Nigeria 
 

 

• There are no clear laws governing surrogacy.   
• Heterosexual intended parents only. 
• Compensated surrogacy has been permitted. 

 

Peru  
(South America) 

 
 

 

• There are no specific laws governing surrogacy.  But applying the 
reservation principle (article 2, (24) Peruvian Constitution) that states, 
“No one is bound to what the law does not command or deprive of what 
it does not prohibit”, has become a legal loophole for the practice of 
surrogacy. 

• In 2013 a Bill was introduced to only permit uncompensated surrogacy, 
but the Bill is in limbo as it was neither accepted nor rejected. 

• Commercial surrogacy is thriving in Peru. 
 
 

Poland  
(EU member) 

 

 
 

• No law prohibiting surrogacy. 
• No law permitting surrogacy. 
• Surrogacy is popular. 
• Surrogate’s name goes on the original birth certificate. 

 
 

Portugal 
(EU member) 

 

• In 2016 uncompensated surrogacy was permitted.  Payment of medical 
expenses is also permitted. 

• In 2019 the Constitutional Court held the recent changes to 2016 law 
was unconstitutional.  The Court seemed to want some inclusion of the 
surrogate’s “right to regret” (not relinquish the child) and if the 
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surrogate changes her mind, the court will decide the case based on the 
best interests of the child. Second, the Court rejected the possibility that 
the parents could invalidate the contract (the law did not specify a time 
limit or different causes of breach) because this would violate the 
fundamental duty of the State to protect the child. The third objection 
was that there was no provision covering those circumstances that fell 
outside of the law. Finally, the court struck down the provision regarding 
anonymity for egg donors and surrogates as being a breach of the child’s 
fundamental right to identity.  The court paved a way for the 2016 law 
to be amended but to date there has been no amendment. 

 

Russia 
 

 

• The Federal Law on Protection of Citizen’ Health, section 55, 2011 
contains provision on surrogacy.  The Family Code 1995 regulates 
parentage for surrogacy cases.  The Federal Law on the Acts of Civil 
Status 1997 regulates registration of births. Finally, RF Ministry of Health 
Order, August 13th 2012, #107h, contains a section about surrogacy. 

• Surrogacy is legally permitted since 2012 but some agencies were 
operating as early as 2003. 

• Surrogate must be between the ages of 20-35 years, have a child of her 
own and signs a contract voluntarily. 

• Surrogate cannot be biologically related to the child. 
• Heterosexual intended parents and single women only. 
• Compensated surrogacy permitted. 
• In 2017 the Supreme Court held that a surrogate cannot withhold her 

consent and keep custody of the child. 
• No biological connection to child required. 
• Intended Parent’s name on birth certificate, and for single women, only 

her name will appear. 
• Intended Mother must prove she cannot carry a child herself. 
• Birth certificate issued within 3 days of birth. 
• In July 2020, 4 doctors and 4 employees from a fertility clinic in Russia, 

were arrested for human trafficking, leaving an atmosphere of 
uncertainty on the field.  Five newborns were found in an apartment and 
one newborn had died from Sudden Infant Death Syndrome.  After an 
investigation it was discovered that the parents were all single Chinese 
men.  Single men and homosexuals are not permitted to participate in 
surrogacy in Russia.  The children may be placed in foster care and the 
fathers charged with child trafficking.  Recently, surrogacy has been 
under increasing attack by Russian clerics and conservative politicians. 
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The authorities drew up administrative charges against the three clinics 
and their directors for grossly violating license requirements. 

 

South Africa 
 

 

• Surrogacy is legal – Chapter 19 of the Children’s Act 38 of 2005. 
• One or both intended parents and surrogate must be residents. 
• Pre-pregnancy court order ensures names of intended parents on birth 

certificate. 
• Uncompensated surrogacy only. 
• One parent must have a genetic connection to the child.  
• Intended parents are listed on the birth certificate. 

  

Thailand 
 

 
 

• Surrogacy is legal – Protection for Children Born Through Assisted 
Reproductive Technologies Act 2015. 

• Married heterosexual residents only who have been married for at least 
3 years. 

• Compensation to surrogate not permitted. 
• Surrogate must be a family member and be married. 

 
 
 
 

Ukraine 
 

 

Regrettably due to the war in Ukraine, the status and safety of surrogacy 
arrangements in this country is presently unknown.   
 
Our hearts and thoughts are with the Ukrainian nation. 
 

• Surrogacy is legal – Clause 123 of the Family Code of Ukraine. 
• Established laws regulating surrogacy. 
• Compensation is permitted, but special attention should be given to the 

wording so as not to be a payment for the child. 
• Intended Mother must prove she cannot carry a pregnancy herself. 
• Married, heterosexual intended parents only. 
• Surrogacy contract must be signed and notarized before conception. 
• Intended Parent’s names on original birth certificate. 
• Surrogate cannot refuse to relinquish a child. 
• Surrogacy is a thriving business in the Ukraine. 

 
Uruguay 
(South 
America) 

• Only surrogacy arrangements approved by the Honorary Commission of 
Assisted Reproduction are legal, all others are illegal. 

• Uncompensated surrogacy permitted by law since 2013. 
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• Surrogate must be a relative.  
• Gay surrogacy is permitted. Gay marriage is recognized. 
• Intended parent’s names appear on the birth certificate without the 

need for a court appearance. 
 
 
 
 
 
 
 

USA 
 

 

• Surrogacy laws are governed at a State level and surrogacy is permitted 
in almost all the states. 

• Some states have statutory laws that govern surrogacy, and in these 
states, the intended parents’ names appear on the original birth 
certificate.  

• Some states have case law that governs surrogacy and the intended 
parent’s names will appear on the original birth certificate. 

• In a few states a stepparent adoption is needed but takes place before 
an international parent returns home.   

• Some states require a biological connection to the child, but most states 
do not. 

• Heterosexual, homosexual couples, single men and women can all 
participate in surrogacy. 

• Surrogacy has been a thriving business in America since 1980. 
• USA is viewed as the safest country in the world to participate in 

surrogacy. But avoid Alaska, Arizona, Indiana, Louisiana, Michigan and 
Nebraska as in these states there is no guarantee of establishing parental 
rights outside of the adoption process. 

• Child is granted USA citizenship. 
 

 

Venezuela 
 

 

• No regulations nor pending laws regarding surrogacy. 
• Parental rights are dependent upon the judge’s interpretation of the 

law.  The Judge can declare the surrogate to be the mother or declare 
the intended parent’s names be entered on the birth certificate. 

• There have been no uniform decisions in Venezuela because decisions 
are judge centric. 

• Surrogacy is thriving in Venezuela. 
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Vietnam 
 

 

• Uncompensated surrogacy only, but expenses can be reimbursed. 
• Residents only. 
• Surrogate limited to one journey only and must be related to the 

intended parent. 
• Intended parent must be married and have no other children. 
• Intended Mother must prove she cannot carry a pregnancy. 
• Intended Parents must be related to the child. 

 
 

 

 

Aside from the laws of each country, here are a few additional points you should also consider: 

 

Consider the Laws of Birth & Residence 

There are three important legal factors which affect the law(s) applicable to any surrogate birth.  

Depending on the circumstances, all may fall under the jurisdiction of one country, whereas others 
may involve up to three countries. Namely: - 

1. The country of birth for the child. 

2. The laws of the country to which the child will be eligible to apply for a passport. 

3. The laws of the country that the child will reside in. 

Here is an example of what can go wrong when all laws are not carefully considered: 

Andrew, an American citizen, and Elad, an Israeli citizen, were unable to legally marry in either the 
USA or Israel. So, they moved to Canada and got married in 2010.  Their twin boys were born by a 
surrogate in 2016 in Canada, using sperm form each father and donor eggs.  Andrew applied for an 
American passport for his sons, Ethan, and Aiden.  The American Consulate in Toronto issued an 
American passport to Aiden who is biologically related to Andrew.  However, they refused to issue 
a passport to Ethan as he shared no DNA with Andrew (as Ethan was biologically related to his other 
father, Elad).  Under the Immigration and Nationality Act, 301 and 309, it is necessary for at least 
one US intended parent to be biologically related to the child born abroad via surrogate.   Andrew 
filed a lawsuit on behalf of his son, Ethan, and sought the same rights for Ethan as his brother.  After 
a 4-year long court battle, Ethan was issued his American passport.  Litigation cases can cause a lot 
of pain and be a huge financial burden to families that do not carefully understand the laws involved 
in surrogacy cases.  If these boys had been born in America, they would automatically have been 
granted US citizenship via the right of jus soli (right of soil) which prevails in the USA regardless of 
whether they are biologically related to their parent(s). 
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Lack of Legal Framework 
 
The lack of any legal framework increases the risk involved in surrogacy.  This has happened in 
several countries where in a backlash to negative publicity about a surrogacy case, (India, Thailand), 
the administration proclaimed overnight that surrogacy would be treated as a form of human 
trafficking. Many refused to issue birth certificates or travel documents to anyone involved in a 
surrogacy.  This resulted in chaos for intended parents who were not recognized as the parents and 
unable to leave the country with their newborn.  The surrogates were deemed to be the mothers 
and afraid of prosecution for their participation and payments received.  The professionals involved 
were facing criminal charges. There are significant risks involved in working in a country that is 
unregulated or has an absence of statutory legislation that permits surrogacy. 
 
In addition, if there are no positive surrogacy laws, then, should the surrogate decide not to 
relinquish the child, there would be no legal protection for the intended parents.  A court case would 
need to be filed to dispute custody of the child in a local court and invariably, the law will support 
the rights of the woman who gave birth to the child.  In addition, fighting a custody case is expensive 
and could last years. 
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Cross-border Surrogacy 
 
Cross-border surrogacy is when the surrogate achieves a pregnancy in one country but travels to 
another to deliver the child.  The advantage of cross-border surrogacy is that costs are often reduced 
by at least $25,000. 
 
However, there is a risk factor involved if the surrogate is not legally permitted to enter the country, 
she will deliver in. As an example, if a surrogate is a citizen of Country A, and wishes to travel to the 
United States for a birth, she would need to falsify her reason for visiting the United States or enter 
illegally.  If she stated on her paperwork that she only wanted to come to the United States to deliver 
a baby, she would be refused entry.  If she dishonestly entered as a tourist, she could be accused of 
lying on Federal paperwork and face prosecution.  However, if the surrogate were a US citizen, she 
would have a right to deliver in the United States.  There are similar cross-border surrogacy cases 
where the transfer occurs in Cyprus and the birth occurs in the UK. 
 
Another risk factor involved in cross-border surrogacy relates to the surrogate’s ability to travel.  If 
she has a high-risk pregnancy, delivers prematurely, is involved in an accident in an unintended 
location or there is another border shutdown because of the present or future pandemic, the baby 
may inadvertently be born in a country that does not have pro-surrogacy laws.  In fact, the intended 
parents may never be able to have their names on their child’s birth certificate and will have to 
appeal to the courts to be granted guardianship of their child. 
 

 

Conclusion 
 
Let us revisit the opening sentence in this Article: 

Once you have decided to create your family through surrogacy, the next step is to 
choose a country.  As you will learn from this Article, this choice may be more 
important than you realize and more complicated!  
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Unfortunately, choosing the country to pursue your dream of parenting is not always an easy one 
to make, so we strongly encourage you to consult with an attorney or lawyer in your home country 
as well as the country in which your baby will be born.  Once you have done that, perhaps the 
prudent thing to do is solicit a second opinion in both countries!   

We hope that you found this article helpful in making your ultimate decision! 

 

Thank You! 
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